
DECISIONS 

or THE 

COMPTKOLLER OF THE TREASUKY. 

i 

DOnATION OF lANT) TO THE UNITED STATES. 

The prohibition in section 3736, Revised Stfttiites. against the purchase of isind 
•on account of the United States, except under a law authorizing such 
purchase, does not extend to laud donated to the United States whei'e sirch 
donation does not involve iin expenditure of the publiii money, but the use 
of a general approprlntlon or one for contingent expenses, In the nbscuce 
of express authority of law. Is not authorized to pay off Hens agnlnst the 
property donated to the United States existing at the time of transfer. 

Expenditures-from the appropriation, "Contingent expenses. Department of 
Agriculture, 1912," can be made ouly upon the prior order of tiie head of 
the department under section 3683, Revised Statutes, and the waiver by 
the bead of a department of a departmental-regulation that requires prior 
formal authority to make such expeudltures does not opernte to Wiuve'the 
express requirements of the Bevlsed {Statutes as to such prior order. 

Decision b;* Comptroller Traeewell, Jiily 1, 1912: 
T h e A u d i t o r for t he S t a t e and 0.ther D e p a r t m e n t s r epor t ed for 

approva l , d i sapprova l , or modification his decision cons tn i ing section 
3736,-Revised Statutes, in its application to the payment of two 
claims transmitted to him by the Department of Agricnltiire for 
diroct settlement; one of the claims ($20.39) being for taxes for the 
calendar year IRll , on 160 acres of land in South Dakota deeded by 
William H. Kilpatrick and wife.to the United States by deed dated 
September 5, 1911, and the other claim ($8.25) being a charge for an 
abstract of title to the land from said abstract having been procured 
April 2, 19.12. 

Section 3736, Revised Statutes, provides that— 

" No land shall be purchased on account of the United States except 
under a law authorizing.such purchase," 

The auditor decides tha t : 

" The word ' purchase' in section 3736 comprehends a conveyance 
by deed without consideration as well as with consideration—a dona
tion as well as a sale." 
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DONATION OP LAND TO THE TTNITED STATES. 

The prohibition In section 373<5, Revised Statutes, against the purchase of land 
•ou account of the United States, except under a law authorizing such 
purchase, does not extend to land donated to the United States where such 
donat[on does not involve an expendjttire of the public money, but the use 
of a general approprlntlon or one for contingent expenses, in the ,̂ bBence 
of express authority of law. Is not Huthorlzed to pay o£E Mens against the 
property donated to the United States existing at the time of transfer. 

Expenditures from the appropriation. "Contingent expenses, Department of 
Agriculture, 1912," can be made only upon the prior order of the head of 
tlie department under section 3683, Revised Statutes, and the waiver hy 
tlie head of a department of a departmental regulation that requires prior 
formal authority to make such expenditures does not operate to waive the 
express requlremeutB of the RevlBwl Statutes as to such prior order. 

L 

Decision by Comptroller Traeewell, July 1, 1912: 
T h e A u d i t o r for t he S t a t e and O t h e r D e p a r t m e n t s repor ted for 

approva l , d i sapprova l , o r modification his decision cons t ru ing section 
3736, Revised S ta tu t e s , in i ts appl ica t ion to t he p a y m e n t of two 
claims t r a n s m i t t e d t o h im by the D e p a r t m e n t of A g r i c u l t u r e for 
direct se t t l ement ; one of the c la ims ($20.39) being for taxes fo r t he 
ca lendar yea r 1911, on 160 acres of land in South D a k o t a deeded by 
Wi l l i am H . K i l p a t r i c k and wife to t he Un i t ed S ta t e s by deed da ted 
Sep tember 5, 1911, and the o the r c la im ($8.25) being a charge for an 
abstract of t i t le to the l and from said a b s t r a c t . h a v i n g been p rocured 
A p r i l 2, 1912. 

Section 3736, Revised S ta tu t e s , p rov ides t h a t — 

" No land shall be purchased on account of the Un i t ed S ta t e s except 
unde r a law au thor i z ing such purchase , " 

T h e nudi tor decides t h a t : 

" T h e word ' p u r c h a s e ' in section 373C comprehends a conveyance 
by deed wi thout considernt ion as well as wi th cons idera t ion—a dona
tion as well as a sale." 
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Applying the decision to the claims before him the auditor held 
that both claims in question " a r e disallowable" as charges against 
(1) the appropriation for " Contingent expenses, Department of Agri
culture, 1912," made by the act of March 4, 1011 (36 Stat., 1261). or 
(2) that made by the same act (36 Stat., 12-13) " for the investigation 
and improvement of methods of crop production under semiarid or 
dry-land conditions." 

The appropriation first named is as follows: 

" Contingent expenses, Department of .Vgricidture: For stationerj', 
blank books, twine, paper, gum, dry goods, soap, brushes, brooms, 
mats, oils, paints, glass, lumber, hardware, ice, fi.iel. water and gas 

?ipes, heating apparatus, furniture, carpets, nnd mattings; for lights, 
rcight, express charges, advertising, telegraphing, telephoning, post

age, washing towels, and necessary fepairs and improvements to 
buildings ftnd heating opparafiis; for rent in the District of Cohnn-
bin; for the purchase, subsistence, and care of horses and the pur
chase nnd repair of harness and vehicles, for official purposes only; 
for the payment of duties on imported articles, and the Department 
of Agriculture's proportionate share of the expense of the dispatch 
agent in New York; for official traveling expenses; and for other mis
cellaneous supplies and expenses not otherwise provided for. and 
necessary for the practical and efficient work of the department, one 
hundred and ten thousand dollars." 

I t appears from papers attached to the vouchers submitted that the 
land in question was donated to the United States and that the same 
w'as acquired in connection with the work done to carry out the piii'-
poses of the act of March 4, 1911 (30 S t a t , 1243), " for investigation 
and improvement and methods of crop production," etc., first quoted 
above. 

Attoi"ney General Bonaparte, in an opinion to the Secretar\' of 
Agriculture relative to the proposed donation to the United States of 
certain lands for experiments in animal breeding (an appropriation 
very similar to that for experiments in dry-land farming, supra) , 
said: 

" Your letter does not in terms refer to any statutory provi';inn au
thorizing the acceptance of the donation proposed by Mr. J3atteJJ. 
But I thiiik its acceptance is impliedly authorized by the act of June 
30, 1906, chap. 3913, providing ' for experiments in animal breeding 
and feeding in cooperation with State agricultural stations.' etc., in 
order to eff'ectuate and carry out the purpose of that provision. Thus, 
as stated in your letter, the proposed donation luider consideration î s 
made under practically the same circumstances as are outlined in the 
opinion of this department hereinbefore mentioned," (MS. Op. Att, 
Gen., Mar. 1, 1907.) 

Acting Attorney General Fowlei". relative to the construction of 
certain temporary structures on land Aequired ft>r a UOHUUAI CUH-

sidernfioM ($1) for niiiic-rcsciie work by the Bureau of Mines, said 
(2S Op. Att. Gen., 415) : 

DECISION.? OF THE COMPTROLLER. 

"There is a preliminai-y question whether under section 3736 of 
the Revised Statutes the instruments in question ctoi be accepted by 
(lie United Stntcs. This section provides that ' nn Jajid shall be 
purchased ou at:cnunt of the United States except under a law author
izing such purchase.' Neither (lie act creating the Bureau of Mines 
nor the act milking apprupi'iation for its maintenance authorizes the 
jiurchase of lands; and whether or- not the lands, or interest in lands, 
designated in the al>ove instruments, fall within the provitjions of 
this statute depends upon the meaning of the word ' pu rchase ' as 
used therein. There are many authorities which hohl that this word 
in its most enlarged sense signifies the lawful acquisition of real 
estate by any means whatever except by descent-, yet its meaning has 
often been restricted because the cmtexl of the statute or insli iitiient 
in which it appears clearly indicated that it was intended tu be used 
in a narrower sense. 

4 * i|: S! * * * 

" T h e section in question was taken from the act of May .1, I-S20, 
eh. 352 (o Stat., 568). And I think when Congress passed this act, 
as well as wlien it was introduced into the Revised Statutes, that 
body had in juind pviuiarily the expenditvue of the money of the 
United States and tlnit it was not its purpose to prohibit the acqui-

niiich as the acquisition of the land in question does not involve au 
e.xpenditure of money upon the part of the United Stat<js Goyein-
inent, or at least of anything move than a mere nominal sum, it is my 
ophiion that the acceptance of neither of these instruments is pro
hibited by this statute." 

The opinion of the Acting Attorney General last quoted was cited 
bv Attorney General Wickersham in 28 Op. Att. (:ien., 403, a dis-
tinctinn lieing drnwn between lands acquired without and those 
acquired for a consideration. As to the latter, he said (p^ge 464) : 

"As was said in that opinion (28 Op., 410), in tiio passage of the 
act in questi(ui (K. S-, 37.90), Congress Jiad [irirnarily in luind the 
expenditure of the public money; and its purpose to prevent .such 
expenditures, unless authorized by some act or Congress, * * + 

* * • # * * * * 

" W h e n expenditure of public revenue has been involved, the tend
ency has been to give full elTect to the terms of the act (4 Op. Att. 
Gen.. 5;i3; 11 Op., 201; 19 Op., 79), and I e<mcur in the view that 
its scope should not be restricted by construction." 

1 concur in the conclusions reached by the Attorneys General as 
quoted, su/jyfa, and the auditor's construction of section 3736, Re
vised Statutes, is not approved. 

I t is not intended, however, to decide that liens against property 
donated to the U»dled State::!, existing at the time of transfer, may 
he paid without express authority of law. Tf a general approprin-
tidn, or uiie for contingent expenses, could be used for such expendi-



a DECISIONS OF THE COMPTROLLER. 

Applying the decision to the claims before him the auditor held 
that both claims in question " a r e disallowable" as charges against 
(1) the appropriation for " Contingent expenses, Department of Agri
culture, 1912," made by (he act of March 4, 1911 (30 Stat., 1201)^ or 
(2) that made by the same act (36 Stat., 1243) " for the investigation 
and improvement of methods of crop production under semiarid or 
dry-land conditions." 

The appropriatJoJi first named is as follows: 

" Contingent expenses. Department of Agriculture: For stationery, 
blank books, twine, paper, gum, dry goods, soap, brushes, broom's, 
wnisy oils, paints, glass, lumber, liarduare, ice, fueJ, water and g.'is 

?if>es, heating apparatus, furniture, carpets, and mattings; for lights, 
reight, express charges, advertising, telegraphing, telephoning, post

age, washing towels, and necessary repairs and improvements to 
buildings and heating apparatus; for rent in the District of Colum
bia; for the purchase, subsistence, and care of horses and the pur
chase and repair of harness and vejiicles, for official purposes only; 
for the payment of duties on imported articles, and the Department 
of A^-iculture's proportionate share of the expense of the dispatch 
agent in New York; for official traveling expenses; and for other mis
cellaneous stippJies and expenses not otherwise provided for. and 
necessary for the practical and efficient work of the department, one 
hundred and ten thousand dollars." 

I t appears from papers attached to the vouchers submitted that the 
land in question was donated to the United States and that the same 
was acquired in connection with the work done to carry out tVie pur
poses of the act of March 4, 1911 (36 Stat., 1243), " for investigation 
and improvement and methods of crop production," etc., first quoted 
above. 

Attoi-ney General Bonaparte, ill an opinion to the Secretary of 
. Agriculture relative to the proposed donation to the United States of 
certain lands for experiments in animal breeding (an appropriation 
very similar to that for experiments in dry-land farming, ftupra), 
said: 

" Your letter does not in terms refer to any statutory provision au
thorizing the acceptance of the donation proposed by Mr. Battell. 
B\it I think its acceptance is ivvpUedly authorized by the act of June 
30, 1906. chap. .3913, providing ' for experiments in animal breeding 
and feeding m cooperation with State agricultural stations,' etc., in 
order to effectuate and carry out the purpose of that provision. Thus, 
as stated in your letter, the proposed donation under consideration is 
made under practically the same circumstances as are outlined in the 
opinion of this department hereinbefore mentioned." (MS. Op. Att. 
Gen., Mar. 1, 1907.) 

Acting Attorney General Fowler, rehitive to the construction of 
certain temporary structures on land acquired for a nominal con
sideration ($1) for mine-rescue work by the Bureau of Mines, said 
(28 Op. Alt. Gen., 415) : 

r 
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" There is a prcliminai*y question whether under section 3736 of 
the Hcvised Statutes the instruments in question can be accepted by 
the United States. TJiis section provides that ' n o land shall be 
purchased on account of the Uidted States except under a law author
izing such purchase.' Neither the act creating the Bureau of Mines 
j)or the act making apjiropriation foi' its maintenance authorizes the 
purchase of lands; and whetlier or not the lands, or interest in lands, 
designated in the alxive instruments, fall within the provisions of 
this statute depends upon the meaning of the word 'purchase ' as 
used therein. There are many authorities which hold that this word 
in its most enlarged sense signifies the lawful acquisition vi real 
estate by any means whatever e.xcept by descent; yet its meaning has 
often been restrictecl because (he contc.\t of f))c statute or instrument 
in which it appear.s clearly indicated that it w.as intended to be used 
in a narrower sense. 

" T h e section in (luestion was taken from the act of May 1, 18^!0, 
ch. 352 (3 Stat., 508). And I think when Congress passed this act, 
as well as when it was introduced into the Revised Statutes, that 
body had in mind primarily the expenditure of the money of the 
United States arid that it was not its purpose to pr()hibit the acqui-
i^ition by the Government of veal prn\)erty otherwise than for a 
valuable consideration. This view is emphasized by (he phrase 'on 
account of the United States,' which is the efjuivalent of saying ' a t 
the expense of' or ^ to be pj'id for by the United States; ' and inas-
nuicli as the acquisition of the land in question does not involve an 
expenditure of money upon the part of the United States Govern
ment, or at least of anything more than a mere nominal sum, it is my 
opinion that the acceptance of neither of these insliumenls is pro
hibited by this statute." 

The opinion of the Acting Attorney General last quoted was cited 
hy Attorney General WickerslKim in 28 Op. Att, (ien., 403, a dis
tinction being drawn between lands acquired without and those 
acquired for a consideration. As to the latter, he said (pnge 404) : 

' 'As was said in that opinioit (28 Op., 413), in the passage of the 
act in question (R. S-, 3730), Congress had primarily in mind the 
expenditure of the public money; and its purpose to prevent such 
expenditures, unless authorized by some act of Congress, * * * 

* 
" When expenditure of public revenue has been involved, the tend-

encv has been to give full effect to the terms of the act (4 Op. Att. 
Gen., 533; 11 Op., 201; 19 Op., 79), and I concur in the view that 
its scope should not be restricted by construction." 

I concur in the conclusions reached by the Attorneys General as 
quoted, »f7>?'£7-, and the auditor's construction of section 3736, Re
vised Statutes, is not approved, 
^ I t is not intended, however, to decide that liens against property 
donated to the United States, existing at the time of transfer, may 
be paid without express; authority of law. If a general appropria
tion, or one for contingent expenses, could be used for such expendi-
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lures, the statute (R. 8., 3736) could be evaded, as such lien or liens 
might in some instances so nearly approach the true value of the 
land conveyed that the conveyance could not fairly be considered a 
donation or a conveyance for a nominal consideration. For these 
rea.sons the present claim for taxes should be disallowed. 

The other claim, that of the Fall River County Abstract Co., for 
$6.25 has Ijeen approved by the Acting Secretary of Agriculture for 
payment from the contingent fund of said department. 

Section 3683 of the Revised Statutes provides: 

" No part of the contingent fund appropriated to any department, 
bureau, or ofhce shall be applied to the purcliaso of any articles ex
cept such as the head of the department shall deem necessary and 
proper, to carry on the business of the department, bureau, or office, 
and ahull, hy icr/tf.en order, direct to he pi'Ovtired.-'' 

The papers submitted show that this abstract was procured more 
than six months after the date of the deed to the United States and 
without prior authority from the head of the department. Pay
ment therefor from the appropriation for " Contingent expenses. 
Department, of Agriculture, 1912," ^irpra.^ is prohibited by section 
3683, Revised Statutes (IS Comp. Dec, 531, 554; 17 id., 1010; 10 
id., 798; 5 R . 7: '2 id., 1, 42, 258; 1 id., 370, 566; 60 MS. Comp. Dec, 
1236, Mar. If., 1912; .52 id., 1420, Mar. 26, 1910; 51 id., 855, Nov. 19, 
1909; 51 i4., ISO, Oct. 11, 1909; 7 id., 1202, Dec 27, 1898; 0 id,, 460, 
Mar. 15. 1898; 18 Op. Att. Gen.,'424, 432). 

i I t is noted that the Acting Secretary of Agriculture has waived 
"paragraph 22 of the fiscal regulations of the Department of Agri
culture in its application to this account with regard to x^rior formal 
authority." 

The waiver of departmental regulations by the head of a depart
ment does not operate to waive the express requirements of the 
Revised Statutes or to remove restrictions imposed by law. 

In view of the statements, however,-that have been made that it 
was necessary to incur this expense for au abstract of title and its 
approval by the head of the department, payment may be made from 
the appropriation for the work that made necessary the incurring of 
the expense; that is. the appropriation " for the investigation and 
improvement of methods of crop production." etc., made by the act 
of March 4, 1911 (36 Stat., 1243), .yupra. (8 Comp. Dec , 212.) 

FEES OF CLERKS OF UNITED STATES ClKCtllT COURTS FOR ATTENDANCE 
AND MINUTE ENTRIES. 

Where there i"̂  no opeiiiug or closing order entered upon the journal of a 
United StHtcs Circuit Conrt owing to ;in inadvertent onilsfsiou by the cleric, 
but the court 's blotter whown tha t the court was open aud the Judge preseut. 

DECISIONS OF THE COMPTROLLER. 

and there is no affirmative evidence tending to show tha t t h e court was 
not oiwn, such clerk is eutilied to per dienj fee for his a t tendance and not 
to fiios for eiiterliifr orders opening and closing c o u r t 

Where a cnse is called u|ion the t-ouvenlng of c o u r t i u the inorniDg and a 
minute entiT of the e;illmg made by the clerk aad proceeilings uot calling 
for nay minute entr ies were hfid, nud af ter the uoon rwessi the cast; was 
again called and oaother entry of calling' made and no further eiilry luade-
until the .idjournlug order for the tiny, the second calling of the case is a 
resnuii)Lion of the-uiui 'uin^ session and the second entry of calling is a 
continuation of tlie incriiiiig record and should be counted ay such. 

Decision by Comptroller Traeewell, J u ly 2, 1912: 

The Attorney General appealed dune 27, 1912, from the action of 
the Auditor for the State and Other Departments upon accounts of 
W. S. Hyams. clerk of the United States Circuit Court for the 
Western Di.strict of North Carolina, at Asheville, N. C-, whei-cin the 
auditor allowed, i>er judicial certificates Nos. 19266 and 19805 (S. 
nnd C ) , dated November 11, 1911, and January 15, 1912, respec
tively, certain items amounting to $5.90, now recoinmended by an 
examiner of the Department of Justice for disallowance, as follows: 

CerUflviilc No. Jii^GG. 

Piige 2. Per ilie^i fee :iud fee? fur tnteri i ig o iders oijenlug and closing 
court, Aug. 2il. l i n i $5.30 

No opening or closing order was, in fact, entered upon the journal, 
and the clerk coiu;edes the disallowance of fees for entering these 
orders. 

The examiner contends that because the minutes do not show that 
court ^vos opened and the clerk present on this day the per diem also 
should be disallowed. 

The clerk admits that the minutes do not show these facts, pre
sumably because of accidental omission, but lie also says that the 
blotter shows that the court was open and the judge present on this 
day, a fact which is also certified in the approval of the account. 
There is no aflirmative eviden(;e tending to show that the court was 
not open, nor that the judge was not present, nor that the clerk did 
not attend on the day. the recommendation for disallowance resting 
entirely upon the faihn-e of the minutes to show these facts and the 
decision in Mandn's ca.se. (6 Comp. Dec , 382.) 

The facts in Marvin's case were materially difl'eient. There was 
no record evidence, on the minutes or elsewhere, showing affirma
tively that coiM't was open or that the clerk attended on any day 
except the first day of the term. The clerk made the alternative 
statement that he attended on all of the days charged unless excu.-ied 
from attendance. Under these conditions it was held that the essen
tial facts of the opening and attendance not being established by any 
record evidence the clerk was not entitled to the per diems. The 
ruling was not intended to apply and does not apply to a mere inad-
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lures, the statute {R. S-, 3736) could be evaded, as such lien or liens 
might in some instances so nearly approach the true value of the 
land conveyed that the conveyance could not fairly be considered a 
donation or a conveyance for a nominal consideration. For these 
reasons the present claim for taxes should be disallowed. 

The other claim, that of the Fall River County Abstract Co,, for 
$0.25 has l:)een approved by the Acting Secretary of Agriculture for 
payment from the contingent fund of said department. 

Section 3683 of the Revised Statutes provides: 

" No part of the contingent fund appropriaterl to any department, 
bureau, or office shall be applied to the purchase of any articles ex
cept such as the head of the department shall deem necessary and 
proper to carry on the business of the department, bureau, or office, 
and shall, hy ivntfen order, direot to be procured.'^ 

The papers submitted show that this abstract was procured more 
than six months after the date of the deed to the United States and 
without prior authority from (he head of the department. Pay
ment therefor from the appropriation for "Contingent expenses, 
Department of Agriculture, 1912," SM-pra., is prohibited by section 
3683, Revised Statutes (18 Comp. Dec, 531, 554; 17 id., 1016; 16 
id., 798: 5 zW., 7: 2 id., 1, 42, 258; 1 kl., 370, 566; 60 MS. Comp. Dec , 
1236, Mar. 16, 1912; 52 id., 1420, Mar. 26, 1910; 51 id., 855, Nov. 19, 
1909; 51 id., 180, Oct. 11, 1909; 7 id., 1202, Dec 27, 1898; 6 id., 460, 
Mar. 75. 189S; 18 Op. Att. Gen., 424, 432). 

=r It is noted that the Acting Secretary of Agriculture has waived 
"paragraph 22 of the fiscal regidations of the Department of Agri
culture in its application to this account witli regard to prior formal 
authority." 

The waiver of departmental regiilations by the head of a depart
ment does not operate to waive the express requirements of the 
Revised Statutes or to remo\e restrictions imposed hy law. 

In view of the statements, however,'that have been made that it 
was necessary to incur this expense for an abstract of title and its 
approval hy the head of the department, payment may he made from 
the appropriation for the work that made necessary the incurring of 
the expense; that is, the appropriation " fo r the investigation and 
improvement of methods of crop production." etc.. made by the act 
of March 4, 1911 (36 Stat., 1243), .<"//'m. (S Comp. Dec, 212.) 

FEES OF CLERKS OF UNITED STATES CIRCUIT COURTS FOR ATTENDANCE 
AND MINUTE ENTRIES. 

Where there is no 0|>enlng or closing order entered upon the Journal of a 
United Staten Circuit Conrt owint; to an inadvertent omission by the dork , 
but the court 's blotter shows tha t the court was open and the Judge present, 

DECISIONS OF T H E COMPTROLLER. 

nud there is no nfflruiative evideuee tending to show tha t the court w a s 
not oiwn. such clerii is entitled to iier diem foe for his a t tendance and not 
to fees for entering orders oiK^uing and closing c o u r t 

Where a cu.sc Xa cviiled U|>OD the tonveniog of court in the moni iug and a 
ruinnte entry of the calling made by the clerii and proceedings uot call ing-
for any minute entries were had, and af ter the noon recess the cane was 
again called and another eutry of calling made and no further eiUiy uiade. 
until tlie adjourning order for the day. the second calling of the case Is a 
resumption of the morning session and the second entry of calling Is a 
continuation of i:he niornlnj? record and should be countetl a s such. 

Decision by Comptroller Traeewell, Ju ly 2, 1912: 

The Attornej^ General appealed June 27, 1912, from the action of 
the Auditor for the State and Other Departments upon accounts of 
W. S. Hyams, clerk of the United States Circuit Court for the 
Western District of Noj'lli Carolina, at Asheville, N. C , wherein the 
auditor allowed, [>er judicial certificates Nos. 19266 and 19S05 (S-
and C ) , dated November 11, 1911, and January 15, 1912. respec
tive! v, certain items amounting to $5.90, now recommended by an 
examiner of the Department of Justice for disallowance, as follows: 

Cerliftcfitc A'o. J'.ip.GO. • 

Page 2. Per (\\e\t fee and feev. for entering orders opening and closing 
court, Aug. '20, 1911 1 _ $5.30 

No opening or closing order was, in fact, entered upon the journal, 
and the clerk concedes the disallowance of fees for entering these 
orders. 

The examiner contends that because the minutes do not show that 
court was opened and the clerk present on this day the per diem also 
should be disallowed. 

The clerk admits that the minutes do not show tliese facts, pre
sumably because of accidental omission, but he also says that the 
blotter shows that the court was open and tlie judge present on this 
daj', a fact which is .nlso ceiiified in the approval of the account. 
There is no affirmative evidence tending to show that the court was 
not open, nor that the judge was not present, nor that the clerk did 
not attend on the day, the recommendation for disallowance resting 
entirely upon the failure of the minutes to show tliese facts and the 
decision in Mannn's case. (0 Comp. Dec , 382.) 

The facts in Marvin's case were materially different. There was 
no record evidence, ou the minutes or elsewhere, showing affirma
tively that court was open or that the clerk attended on any day 
except the first day of the term. The clerk made the alternative 
statement that he attended on all of the days charged vnless excused 
from attendance. Under these conditions it was held tliat the essen
tial facts of the opening and attendance not being established by any 
record evidence the clerk was not entitled to the per diems. The 
ruling was not intended to apply and does not apply to a mere inad-
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